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lo the Matter of 



The Federal Elect.ion Commission (“FEC‘) is WS~,& with, excImsfue ~~~~~ ZQ ‘-i 

seek to obtain compliance with, and fomul;ate p o k y  with pe?specn to* the FadmaI ~~~~~~ 

Campaign Act of 1971, as amended. 2 U.S.lC. $9 4.3 1-455, rFECd47. rRc Pmsrct.mcr;alL E!s&m 
Campaign Fund 14ct,26 U.S.C. $5 9001-9013. anci the Prmadlcnriia! Prirrwy M&cl~qsel$ Uzqmrnr 
Account Act, 26 1U.S.C. $ 9  9031- 9032. 2 1J.S.C. 5 437c(bf(li). En canyiag 15wI  thew 
responsibilities, t!he Commission has an obligation to prolnuigzte clear and ~~~~~~~ ~da- 
particularly those that touch upon activi:ies proteei:ed by the Firs1 ~ ~ ~ ~ ~ ~ ~ . .  11% tiace &wcc 
of that guidance, a regulated entity is denied due process Ibcca,use it is u r i W  io &ts‘ieraprrsc m 
advance and with reasonable certainty what speed: or cortducs is !wbjcct to pmmmt  
regulation. 

I voted to reject the General Counsel’s recommaitlairions kc;amsc. to rupy~clrz them wciul4 rcdafe 
the most basic principles of due process. iNo reading o l  the :law. as se existad wh 
advertisements were aired, would have provided the parties with fair natke d t k  
the staff bas subsequently suggested should be apiilied. Quite: to !the CQTETY. a fair II‘ 
the law at thal time would have clearly suggested ‘;.hat the 3 k  wwe ~ ~ ~ ~ 2 ~ ~ ~ ~ .  1 7 ~  
in this matter simlply cannot be held IO a standard iihat uzs net ~~~~~~~~~ ptim r e  m 
otherwise protected speech. 

If one wants to uinderstand the state of the l aw at t:iiat h i : ,  here i;s no kmzr 
Advisory Opinio:n 1 995-2%4 Whatever narrow wading the ~ ~ o ~ ~ ~ ~ ~ ~ ¶  in8 
opinion, its effect was to permit national party cormnittees KO finawe 
advertisements katuring federal candidates. with a rnixtnrc oP”bd” 
the parties a “green light” to conduct the m’edia ca,mpaig!a at issue. ~ ~ ~ ~ ~ 1 ,  this 1~~~~~ 

because the national parties ”maintained conuol” otter k~ad..,. mnsferred to @?c sate pmm. &e IO& prim 
no: have allocated the cos0 of the adveinisemnts ac:cordmg IO the * ‘ h ? f ~ i .  c a p s i s m  d : t m Y  b&c. 1 8 ~ ~ 3  ?&& 

have used the fiied percentages required by rhe Dammtic  ami Repctbkan m m m ~ l  c m m m  .%r F t CF% 
106.5(b)(2)(ii) andl,D6S(d). However, the na~ional panics ilirt exptu:a!y ~pemztred !a rrrerl!cr h h  to p t g l h ~ ?  
without limitation. 1 I O R  110.3(c). 

(1963))(“’Precision of regulation must lbe the touch.,:onc in a n  area so ciasebj 1ota:lnmg FK~P m t  prcrxtn; 
freedoms...”); Id. (qiuoting Smith v. GoL;:uen. 41 5 US. 566.573 (I97J)w”Uhrrc First A n r r h m i  a@?% off 
involved. an even ‘greater degree of specificity' i s  required’”) 

See Buckley v. Vuleo, 424 US. 1,41,96 S.C1. 612.635 (1976)pquotmg ,5:4.4CP v Bunirn. 57 L U s1 C i s .  45% 1 

The Supreme Couri has long recognized the &itgn of u3pe lau;. 3 

It is 2 basic principle of due process t h r  air enacmlenr 15 vaud lor vaguewss tf 51s l+tahrh~cmas si? 
no: clearly defmtd. Vague laws offend several iqwnanr values8. . . Vague b w  may rille 
innocent by no1 providing fair wanung. . .[llbarbiaary and Eiisctnmsatary dmceenmca i1,1 rn tSe 
prevented. laws musx provide icxplicir sran~hr& foi! chase who a{& rFm. . .. EW]kra a 
stature ‘abuts upon sensitive aireas of basx First Arnerrdrnein freicdons.‘ :T  per&% D I 
exercise of(those) freedom. . . . [Blecause we m , u m  rim man: 14 fiec KO 5tem b @ ~ m  b w  
unlawful conduct, we insis: Ihh:at Laws give Ihe pe;v’in of ordlinarji imc2lrp-c a mnoa%lc 
opportunity to know what is prohibited. s a  t h c  he ,nay act ;rccordrng$y. 

Grqvned Y. City of JZochford. 408 US. 104. 108.9i! S.C.1. 2 PS4. 229% ~ ? ~ 1 7 ~ ~ ~ ~ ~ x ~ ~  R q p n  Y 4Wb. Jn R% 
360.372.84 S.C:. 1316, 1322 (1961). quoting Spctser v Rmduff, 357 US. 513.fZL 79 S Cc 1332. ‘ This opinion was issued just prior IO the omc: of the ad,cmismg carnpaipu ar ssg 
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conflicted with the: FECA and the FEC's regulatioris @XWITling thc d 
federal expenses by party organizations,' the respondmts in &e ab 
rely on the Commiksion's legill interpretation. Until the C Q ~ I ~ ~ S S  
the Commission is, bmed by statuik from sauictionkg anybdy who 
indistinguishable 

Though I personally cannot reconc:ile that oplinion with our ~ ~ ~ ~ ~ a ~ ~ ~ ~ ~ .  f cmm; ig:~iBIvc %hat is 
plainly an applicable advisory opinion. 1 have an orbligarion IC+ apply &e Im,. not as i wO& i4 ta 
be, but as expressed by the Commission duriing the period in uihic!h %e p;araies ~~~~~ t h r r  
media campaigns. 

111. 

To understand the importance of14dvisory C)piniori 1995-25, one must 
context. The FEC "presumed coordination" betwem pany c~~~~ 
19967 The Commission had determined thin, because o'f tktnir ctum ~ ~ ? ~ ~ ~ ~ ~ ~ .  pa!hm =are 
incapable of making expenditures independent of candidzaes. For m q k .  ;m ~1~~~~ by a 
party committee f nr an advertisement promtrting a candici;~re vwr~ld eoml aji an at.p-&d 
contribution to, 01' coordinated expenditure on behalf of, the candidate. re b l m  rr f m y  ~ C ~ d  

contacts or discussions. 

This was indeed the Commission's position when it published Advkaq w~im 114B51t3-25 
August 1995. Advisory Opinion 1995-25 was issued in rtspmse 
National Committee ("7. The RNC was piarming IC. prrwieoc 

The regulations $;ovcming the allocairion of Federal and non-federa1 ncm- by pal" mtris&em 
that, subject to certain exceptions. disbursemen& by pany conmiwes m i t  be m& mt&y 
the prohibitions and bimitations of the RECA. Gennal publii:: comluwcalms shat &mt 
clearly do not fat! wilthin one of the delineated excqiniom to this gatlcrcal ruic. lin fact. %e me 
voter drives - h t  might arguably cover such activity enpresly pre~c!lu&i from m c m w p  3cmnty dkw 
federal candidate. 1 ' I  CFR 106.5. 

&e 
requesting the advisory opinion, or by "my prrson unvolved i n  any rpx-ific ~ a ~ ~ ~ r n  or a:~m@y wiuib~lkk ci 
indistinguishable" in all material aspecQi from the aciivity 31 issue. 2 U.S.C. @3?@cHt). ' 
604 (1996) on June :!6, 11996. invaiidatiing the Commission'!,, pairsix thar 
case, the FEC brought suit after the Colorado Democratic Pirty alkgrd that the 
violated the spending limits established in 2 U.S.C. 15 J.lla(C1) by m;llring C n c p m r i i t w 6  

early 1986 attacking Tim Wi& a Democrat who er,entu;l?iy won the. general 
Republican Party had assigned its right to m k c  cxpendrtmrrr foi the 19M m 
Republican Senatorial Cornminee. 11 was not disgulied I h t  IL Cofosw!o 'Reppld 
advertisements on it;  own initiative, and had no discussion reith any pocentiai Z 
is view !hat political parties are incapable of mbqg expcniliwcs tntdependrau 
r e d d  the Suprem: Cow ad in a fru:rured 7-2 decision tk Court v x m d  a 
application of 2 U.S..C. §441a(d) ro Ruly independon! exp8!Cfwes 1:iolaptd &E E& Am??!- Gtw& 
Republican Federal Compoign Cbrnrnirree v. FECv 518 U.S. 654.61 3. B 116 S.Ct 23M.2.315 (PMW 

The Act provide:; that any advisory topiruon rendered by the Cor?lmztgn "may be relnerl WPIQPI 6 

The Supreme Court issued its decision in Coforirdo Rqirbbicm J7&rul Gm@@ ~~~, r 

- 
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featuring "legklal.ive proposals" ilnd i t  was unsure how tal Feat the: ca t s  of the a& ~irdci: Fhs 
FECA.* 

The W C  stated that "the purpose of the a& will bte IO initom the h e r r l . c ; ; ; l i n  pwpk ari the 
Republican and EJernocratic positions on these issues. as well as anmpt io i infi imre p&tc 
opinion on particular legislative proposals. ?%e ad,s are intended i:o gain p p u l s  s v l p ~ r t  hi rhr 
Republican position on given legislative memum, and thereby influence the: pL;Sk'!r P*~>S~:;+E 

view of Republicans m d  their 3ge:nda."' T h e  Cornmissicm requa:& an6 reti:Occd ~%:srn$t~ of 
ads the RNC might run, IWO of \v'hich did riot mm:ion a Mer31 c;mdtdatc an3 I rhnd: r P , r  J d  
All three "urge support for the Republican positior'i on thie: issrics discussed."' ' 

adveriisements read in pan: 

. ... 
of'7bz 

If Clinton lets Medicare ~ N D  bankrupr. you can keep yoiirr exisring cc3vssge .- !rut 
onlyfor st?wnyears. If Clinton lets Medkwe go \irsnk;mipiL yonu can k c q  
own doctor - bur onlyfor 5ewn Jews. If CIinron lets hktficare go bxnh,p~. 'jw 
can still get sick -- bur on(\, for sown yeucr. If Clinton lets Maif~arc go b&suy~t. 
Medicare won't be there when you need it. Medicare will k gone. 

(Advisory Opinicn 1995-25, Attachment)(ernphass in original) 

The Commission concluded !ha! the cos1 of the ad ~eftiseinents '3houfd be consadmed a. %a& i~ 

connection with both Federal and non-fedeial eleccions" iind That "far puq-a!~c~ of ihr: sllocmwn 
rules. . . it is imnaterial whether these costs are cliar~cirinzed as dminisrlr;?!:;vc c w r ,  of gmmc 
voter drive costs.v9ii 

The Commission had determined i n  Advisa'ry Opiinion 1995-:!5 tlus a natiorid pax! ccmm&rc 
could pay for media ads promoting the p a q ' s  agenda of IE posihn on kg%!a2iw: &sues w&mzT 
the costs constituting in-kind contributions or cooI~dinrtru:tf party eaperiditorcs. In rexhmg tlbrs 
conclusion, the Commission considered the follou,ing facts:" 

If there was a reference to a federa! offiicclioldlm who was also 3 faBeraI c&.ds&%e. 
there was no exprt:ss advocacy of tiha: officrhddnr's electmn a: &€tag x d  ~ffc 

reference to federal electrons; and 
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I - The proposed communications did nut contain an ' * , ~ ~ ~ i ~ ~ ~ ~ ~ ~  m i f i q ~ ~ g r  

In other words, as long as the communication did n'ol contain '"eayrrcss &vwzcy- FR am 
"electioneering message," a p m y  committee: could alloca,tlc &e coin of an dfrmimnenr faurn; 
a federal candidare without the cost constituting rn in-kinti coritritmtiiran to tbi: candfriiatc.'' ' 
Because the Comrnission "presum,ed ctmdiatzttion" hemwn pmy and d S d , a e .  any pap@- 
financed advertisement featuring ii candidate would otha-iuisc have cons?i$ltlr:d ;tg ~n-kinxi 
contribution to that candidate or a 441 a(d) e:cpendil:wre. Advisory 0pin.icsn Y!FLJ5-2.F esplrcah 
permitted parties to finance advertisements feaiuriq cmdidatts without rnkizg ,a COG:R!FG%UI~ 

Coordination was irrelevant because i t  was presum'ed. Abwnt expes5 advocacy. Ihc 
Commission had r.Jetemined that ;an "elecrianeerin,g mesuge." no[ ccmdirratrlion. wmld 
determine the ultimate nature of the expenditure. 

The "electioneering message" test was deepl;y flaw.ed. It was incrc:dxbly vagne 
application.'' It can be neither found in the Act nor Commisiion iregutaaiom bailsa: n: was 
derived from an dvisory opinion." A communication piqanebly sazisfid zk ~~~~~~~~~~~ 

message" test if it contained a clearly identitied caitdidatc ,and Inrlluded sat~clncnPi wkicb w r r e  
"designed to urge the public to elect a certain candidane or pmly. or which w6reoM f i r d  Io drnmd: 
support for one nrndidate and garner suppostfor mother condidrzfe."'b ~ ~ r ? ~ ~ ~  &dl. As 
expressed, a communication would satisfy this test, riot based OF. irs mztmc. bur (61% its hiddm 
design or its effect on voters. This is precisely :he sort off test that the Sqxerne CQm ha% ts.&mcd 
would not satisfy minimum requirements of due process." 

rnscw&t.ks m 

My colleagues and I formally rejected the use ofthis test on k ~ t h  prmdw&l awd st&Sm?rve 
grounds when the Audit Division and the Ofke s1'General CID~ZLWE ( C Q I F C C T J : ~ ' ~ ~ " ~ ~ ~ ;  '%e saff? 
attempted to apply it to the parties' media campaigns in the presidential earsd"l&e Oo-dim 

audits" conducteij pursuant to 26 U.S.C. # 9038(,a) and !EOO7(a). " We saxcd t W  &e gpahase 

" The Commissio~~ presumed that the ads would not qualify as "coordiatared cxyxmn&swneri on etclkdfcrfar?y @facta: 
election candidates of the Pany under 2 U.S.C. $44 I a(d)." P~dvisoq opi~lron 11995-25 ax I:! :r)a ' I k s  %rmpfdfp me=? 
that Advisory Opinialn 1995-25 may not apply to "coordinated expenidirurc:s" nrah on brblfol a s:&r&tr "?g 
the general election. See 2 U.S.C. $44 la(d). Since the actwty in h e  above m~rtetr took p l ~ c  ptii:~ w IF& 
candidates' nominatim, 944ia(d) linutations arc ineievanc. 

In fact, Commissioners who approved the Geneiral Counsel's rccommcndatrarts I?: h e '  ranmi c~mmeW?d 
during Commission Open Sessions on the presidentmi audits and the media cairpxgra h x  '*yw urn*? k i p  &oa c(3p~c 
to the conclusion h i  ihe law in this area IS hardly clear." "the s w f f s  finding u, based c a f ~  a fuzz-- kgd !2~m€wd.'seC 
"you come away scratching your head" aylng to make sense of appticable Conmssion regda?m?u a d  
opinions. See Commission Open Session record. December 1. 1999. See adsn "Eknion Paw? Ram E%&m A h s  
Action on '96 Audits" The Washington fosr. 10.4'913; "Comnuss~oners Chalinrge Adr:  of 'FC Caqsz&%%- ( . X U  
Today. 10/4/98; and "Ads in '96 Campaign Illegai. Audits Claim" Thc New Orieam firnes-.Psc~+mm#. Z934 % 
Is Advisory Opinion 1985-14. 2 Fed. Election Camp Fin Guide (CCH!I ? 591'31. p 11.115 (%$a> 2% !PIpJ;! 
l6 The Commission cited both Advisory Opinioii 1985-13 and .L!nr,fcdXfarcs r dkrzw'Aw:o Wa~4f f . ; .  3.42 B; S 
567. 587 (1957)) IS authoriiy for the "electioiieenng mts~;lgl~" t c s ~  

See Buckley v. I'aleo. supra. 
Specifically the!ie committees were Ihc Dol? Pnimary C o m t t e c .  Dole;Kt:n;p %. Inc. (-T)oLc. ijrritf 

Committee"). rhc DaleflKemp '96 Compliance Comuntc, Inc. ("The Dolt: GEUC"). I& Clmm Prmatt 
Committee. the ClinlodGore '96 General Comrmttee. Inc. ("Clinton IGeneraI Canmm") a w !  &e &trsrioC,Gwe W 
General Election Legal and Compliance Fund ("Clinton GEI-AT). 

I 4  
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"electioneering message" could not serve as a substantive !!est to describe &e tontar& of 
communications drat are "for the purpose of influencins" aua eEcctisn. Pm&~.m.aBfy. ia =as 
flawed because the: test had not been promulgated a5 a regidation as s ta f t~~r i~ i :  required . The 
statute expressly nqquires a 
This statutory mandate serves to protect the regulatcxf comvnmity lkom being judged by 
interpretations of the law that did not flow naturaily and forsseeabliy from the 
the mere product of administrative conveniatce or preference. %'e: also sated t h a  thr gtzx- 
could not be used as a shorthand expression of the Comrnissian's inrespre?3sion of'rk s ? ~ ~ u Z O ~  
standard "for the purpose of influencing" an election because the a d v i s ~ q  opiiniom., &om ctftrc6 
the standard was drawn did not convey 3 clein and c:onsistcrst application of the slatutfi~; Yar~&:t 
and the phrase was both too vague and too broad to have a ru¶kcientPy definiir mcJming.-' 

.I 

of law to be initially proposed only as a rule CA 

i~,Ldf- ESU: =mc 

.- 

Nowhere is the inherent vagueness of this test more evident than in the qpi ic ,3t~m dits se:n?d 
prong. Focusing cw this prong - statements ''Which would rend r5 dininish su 
candidate and gamer support for mother" - i,t is clear that my contrnmuriczim 
party's legislative agenda over another wouitl satisfy the "c5cc1:ioneaing rnmiage- tmi. VniwfEq. 
any partisan comniunication featuiing a federal candidate SwiEi rend to dimirni?;$l sq~polr! rrn cmc 
candidate and gamer support for another." 'Yet Advisory Qiinicsn, IW5-15 rlipEieiitEy p i ~ t x !  
communications featuring a federal candidate and promoting ai parry's ?e@sk3rivc ap&.'' 

This can be shown by applying the "electioneering message" t i s  CD &e camnimic:taicw a?. z s w c  
in Advisory Opinion 1995-25, which the Coirnmissi,on determined dsd m: coriritm am 
electioneering message. For example. the adlvenismerrr supplied by the KX' rcadi f&mr. 

The staff concluifed that the expenditures by the panres (or the medra ciq?arp,s ucrc >ID f X T  an-kim: 
contributions 10 the c:mdidates and recocnmtnded that the Republicin 3rd Dcml0crst.1 prrsithmmt crnrhtkzr p:* 
back 517.7 million arid $7 million, rcspectrvcly. The Comrmssion uiz,imlfmiJs~: rqmcd &r.i reccmbiwmbarrnfi I: 
seems to me self-evident that if the media advenisemenrs did no! coivitmre a conmbumm PPD fkr.mlhr ErB3 v&m 
the Commission votnd to reject the repayment rccommendate,m, they camm cmmr.axe a csmr;:*mm en F&%q 
2000. If anything. 3 repayment determination would merir Ifrt appIi~:ot~on of a l issm seamhid zbn =a& aX ps~pke~i 
in fmding a vio!arion 
2a 2 U.S.C. 9437f (b)' 

IP  

See Starernem ol'Rcasons on the Acidits of the Dolt Pnr'ury Cornrmnlcc. Ebk:Kemp %. frr: I-WL &mma: 21 

Committee"). the Do~kKemp '96 Coqlmance Comunee. io:. ("Itic Dole GEIAC"). &e Cllmm~ I'kJac 
Committee, the CIintim'Gore '96 General Comrmtlec. Inc. ("IXntora (;cnn:rl Ctmmcime") ad the CttSffiS Gfm 'W 
General Election Legal and Compliance Fund ("Clmmon GEL .3C j. s!!_mtd, by 1;rcc Ch~rnw 
Commissioners Lee Ann Elliot. David kI. Mason ancl Karl I. Sandsroi~n .furre 25. IW -- 
had built in a fatal cannadiction 

11 Thus. by making: the "elcrtionccrinj: messi.ge" 3, cnrrcal e l e m t  of Adviwry C3prnton 1995-3. dic C m m m d ~ :  

Advisory Opinion 1995-25 ai 121013. - 



(Advisory Opinion 1995-25, Attactunent)(mphasis in origit~tf:). 
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The Comission determined that this statemmt woiild no? "tenid tal d ~ ~ ~ n ~ ~ ~  Y ~ P R  fer WE 

candidat!. 
'*electioncmng ;nc~age .~*~ '  

jamcx support for another" - 111 other words, thait rt clzd not w n i m  a11 

This advisory opinion was issued to the national parties QR Aupst 25, ;D 995. after s;!ii& (6:~ 
Democratic party began its advertising cam~paign.'~ 

Each of the Democratic party's advenisemcnrrs could be dlessriised as either "rmtenrfi2e ro p i n  
popular support for the [Democratic] position on given Iejriislaliive inmssres aind :the!rc!.>y 
influence the public's positive view of [Democrats] and their qgencb." or whme pvrgxse 'it;% '%I 
promote the [~emocratic] party , . . .**26 III otlier woixis, the aiivesti!rernmns hat grcn:ise:iy IPZ 
same characteristics as those approved in Advisory Dpinicm 1995-:!5." f Tkc subjax cnatfcr aid 
complete timetable for the Democratic Party :ads can be fncind ;E an apperr8;n ca &is s~amcz~.  s 

The following scrip was typical of'the advertismerits NFI by rlhe CImocaasic p&y T h  a i d  :I; 
October 1995: 

Preserving 'Medicare for the next generation The right choice but wh;ar's the ri-& 
way? Republicans say double premiums, de!ductihles. !% I ; O V ~ I ~ P  if'ywi'riz 
under sixty-seven. Two-hundred and seventy bitlion in cuts btlt hss &ai h , i l f ~ k  
money reaches the Medicare tmst fund. Thz~t's. cvrciag. We: can wcwe ,~~~~~~~ 
without the costs on the elderly. That's the li?resi&nt's pian. Cut w~i ie ,  ramcd 
costs, Save Medicare, balance the budget. The right cheice for 011lp f'tiiiesa 

This looks strikingly like the advertisement submitazd by [lie RXC m Adp.iwsy wrnisn I W 5 - 3  
and diagnosed free of an "electioneering message" by the Carnmis!oicm.'~ 
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This ad aired in July 1996: 



1O,OOO,OOO new jobs, more women owned ccirnpanils &an ~ e r .  Tk e"Pmc&%'~ 
plan. Education, Job training, economiic gro~uttr for a beam frmtabxs * 

Ihc Republican party ran similar ads focusing: on a Ilalmnced Birdget ~~~~~. 
the gas tax, Republiican tax cut plans, illegal imnmigr,m?s aixl we'lfme ~rhm 
advertisement was produced May 15, 1996: 

rqmal c y y  

Fm it-kxmplr. ?hi- 

[Bill Clinton is shown in several clips,, in each one ~taatong a diffm'sren: nunher - a '  

years to balimce the budget 1 For four years you h c ~ d  a bt oftak tb-m B r t l  
Clinton. Double talk is expensive Tell Mr. Cltnron IC? nupgmfl #he ~~~~~~~~ 

Budget Amrmdment. 

Each advertisemenl: either promoted a party o r  its lq~ts la~iv~u tgetrdir; mas.! fc:la!~e;tcd a k%mlr! 
office holder or candidate for federal office. I'hne containc:d 
identified by Advisory Opinion 1995-25. '' 

"elctriavncrrq mcs.;ar;lr" 



111. 

Responsibility for &,he confusion surrounding the lawmi residr:s wbh the Csbblimi.witln I? 6 %  

incumbent upon th,e Commission to act promptly to clarify the law and F G T ~ W ~ E :  st f43 &its 

understandable s t a k  The regulated communify s h ~ u l d  nol: b.e left fa gurm a3:cfhcr i T F v  a c ~ m  
are in accord with !.;he Commission's understiinding of !he: 'law. 

The first step in thik restoration project is easy. The Commissi8sn ahwuld fomia!t:r g t ipcTWk 
Advisory Opinion 1995-25. Advisory Opinion /995,-25 -.- PO rhc cxi~ena t b i r  IT p m w l i  pas) 
committees which make disburserricnrs in cunnection with hsdmd a d  ~ ~ ~ - ~ ~ ] ~ ~ ~ ~ ?  C ~ Z C ~ F I " T ~ ~  :r. 

allocate the costs ctf communications that refierence fcderal candidaitcs k t v x r n  fc&zta.t a d  
federal accounts - is clearly at odds with our regula;~ions. !Sectlion 1Ws 5 rsfrrw ~~~~1~~~~~~~ 

provides that, subject to certain exiceptions, d!isbursc,:rnents by p t y  comnitftem ~ U I I  PIC 
entirely from fund:$ subject to the prohibitions and lirniaaticms rrf t h e  Fsdmai filcctram t : :mpaq-w 
Act. General public communications that reiference: Fecfcr;rl cartdiclrtc3 cfea'diP1:y do tit& fa?! =&m 
one of the delineated exceptions IO this general mk. In fxt .  shic cmc ~ c ~ ~ ~ ~ . ~ r t  -- p m t ~  rara 
drives -- that might arguably cover such activity expressly precludico from its r r n m g e  zsdmi:y 
that mentions a federal candidate. 

By taking the simple step of super:seding Advisory Oppinian 1995-;!5 os! favor d a  ~ ~ K r ~ ~ ~ ~ ~ . ~ ~ ? ~ ~  
reading of our regulations, the Cornmission would bc raking a major saq ! w i d e  mdmg 
spending practices$ about which a majority of Comrnissioaers Inarve. c x p r c s d  kllmCtB%. h 

st tPz 
given a n a m w  retiding. Unfortunately. the text of ithe dccisiarr dow not t.d rt&b to sick a 
narrow interpretation. Committees of both major political packs hnve red the &eh~Er%, blt BL& 
for the propositiori that a party committee rn;;ly pay for advcrtizring th3I JMppixlS na cpfltaiigug a 
Federal candidate from funds not !subject to tihe limitation!; and p ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~ ~  d!hc I m .  * h a  PZ 
not a strained reading of the opinion. To t h e  c0ntr;ii-y. i t  is prcciscly rkb: ~ ~ ~ ~ ~ ~ ~ ~ i ~ i ~  !be 4qvarc~k 
appears to stand for. Until the Commission acts to correcii that pa:ccrgrrirsn. p d t l i c d  p a r n  wrlf 
continue to presurne that they are operating in accordance with thc: law in making W C ~  

disbursements. 

adopting Advisory Opinion 1995-:25, individ,ual Cammissiioncrs mizy have in11 

There is no doubt that our regulations take precedence over our advisory rpg~~nn~ ~~~~~~~"~ 
our ability to enforce the law will be seriously irnp;iired a!; long as 3n i l l  c ~ n ~ , i ~ ~ ~ ~ ~ ~  acgEvtwq 
opinion is left as our  last statemerit ofthe applicabk Isw. Thcrefctrc I would urpp I\& 
Commission to publicly announce its position in !his rcgard arid iit doing M. ;r$drcw %tic p ~ t t w ;  
that have been at ithe heart of this investigation. 
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